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Denver, Colorado 80202
Phone: 303-628-2700; Fax: 303-623-2062
e-mail: mlacis@irelandstapleton.com
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PLAINTIFFS' MOTION FOR AMENDED FINAL JUDGMENT
PURSUANT TO C.R.C.P. 59(A)(4)
Plaintiffs Motherlove Herbal Company, Indianhead West Homeowners Association, Inc.,
Rockin S Ranch LLC, John Cummings, David Kisker, Gary Oplinger, Wolfgang Dirks, and
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James Piraino (collectively, "Plaintiffs"), through undersigned counsel IRELAND STAPLETON
PRYOR & PASCOE, PC, respectfully submit this Motion for Post-Judgment Relief Pursuant to
C.R.C.P. 59(a)(4) and state the following in support thereof:
Certificate of Compliance
Pursuant to C.R.C.P. § 1-15(8), undersigned counsel certifies that it made a good faith
effort to confer by email with counsel for Defendants the Board of County Commissioners for
Weld County, Colorado (the “BOCC”), Martin Marietta Materials, Inc. (“MMM”), Gerrard
Investments, LLC (“Gerrard”), Weld LV, LLC, and Weld LV II, LLC (collectively,
“Defendants”) regarding the substance of this Motion, but did not receive a response. Given
Defendants’ actions and public statements (discussed below), Plaintiffs presume that Defendants
will oppose this Motion.
Introduction
1.

Plaintiffs initiated this action seeking the reversal of the BOCC’s unlawful

resolution approving MMM’s proposed asphalt and concrete production facility on land that is
otherwise zoned for agricultural use.

In the intervening years, MMM has proceeded with

construction of its industrial mineral resource facility—all while knowing and explicitly
assuming the risk that its special land use permit was pending appeal and subject to reversal.
2.

The Colorado Court of Appeals issued its opinion requiring the reversal of

MMM’s special land use permit in November 2017, and the Defendants subsequently confirmed
that they would abandon any further appeal of that decision in early April 2018. Nevertheless,
MMM has since publicly stated that it still intends to operate its industrial mineral resource
facility (at some unspecified date in the future). For its part, the BOCC has ignored Plaintiffs’
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request that Weld County enforce its preexisting zoning scheme and order MMM to return the
site to its previous condition and remove all industrial improvements.
3.

In light of these intervening developments, Plaintiffs cannot obtain the full relief

that they sought in this action without a final order providing that MMM must remove all
unlawful industrial uses and improvements from the subject property and further directing the
BOCC to enforce its land use laws. Accordingly, Plaintiffs now ask this Court to amend its Final
Judgment consistent these facts and with the Court of Appeals’ opinion and instructions to this
Court in order to bring certainty and finality to this dispute.
Procedural Posture
4.

Plaintiffs initiated this action to a resolution that was formally adopted by the

BOCC on September 15, 2015, and later amended1 on October 5, 2016 (the “Resolution”). The
Resolution approved a land use application submitted by MMM and Gerrard (the “Application”)
for a use by special review (“USR”) permit to convert 132-acres of land zoned in the A
(Agricultural) Zone District in unincorporated Weld County2 for use as an industrial concrete and
asphalt “mineral resource facility.”
5.

On November 22, 2017, the Colorado Court of Appeals issued an opinion (the

“Opinion”) reversing the BOCC’s Resolution.

1

The original resolution was amended by the BOCC following remand from this Court directing
the BOCC to provide more particularized findings of fact. Although the amended resolution
does include more detailed findings, the ultimate result of the amended resolution (approving
MMM’s land use application) remained unchanged from the original resolution.
The proposed site under the Application is more particularly described as: “Lot B of Record
Exemption, RE-2803; being part of the SW1/4 and SE1/4, and a tract being part of the SW1/4,
all in Section 18, Township 5 North, Range 67 West of the 6th P.M., Weld County, Colorado”
(the “Property”).
2
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6.

The Opinion holds that the BOCC abused its discretion by adopting the

Resolution and approving the Application because the only competent evidence in the
administrative record objectively demonstrated that the proposed use would be incompatible
with the surrounding residential uses. (Opinion, at pp. 4-8.)
7.

The Opinion concludes by stating: “The judgment [affirming the lawfulness of the

BOCC’s Resolution] is reversed and the case is remanded to the district court for the entry of
judgment in favor of plaintiffs.” (Id., at p. 9 (emphasis added).)
8.

The Defendants declined to seek further appellate review before the Colorado

Supreme Court prior to the deadline for doing so on April 12, 2018.
9.

Accordingly, the Defendants have waived and abandoned any further challenge to

the Court of Appeals’ Opinion.
10.

The Court of Appeals issued its final mandate on April 30, 2018, and provided as

follows: “JUDGMENT REVERSED AND CASE REMANDED WITH DIRECTIONS.”
11.

Jurisdiction returned to this Court on April 30, 2018.

12.

On May 1, 2018, this Court entered final judgment ordering “the Board of County

Commissioners for Weld County to reverse its approval of the special use permit, USR 15-0027,
by denying the permit instead” and declaring the Plaintiffs the prevailing parties for the purposes
of taxing costs against the Defendants.
13.

Plaintiffs now ask this Court to amend its final judgment to clarify its order and to

ensure that appropriate and meaningful relief will result, especially in light of intervening events.
14.

This motion for amended judgment has been filed within 14 days of the entry of

judgment as required C.R.C.P. 59(a).
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MMM’s Acceptance of Risk and Intervening Industrial Improvements
15.

Plaintiffs brought this action seeking the reversal of the Resolution and the return

of the Property to only those uses that were permitted at the site prior to the Resolution.
16.

Before the BOCC adopted the Resolution, the Property was zoned for agricultural

use within the A (Agricultural) Zone District under the Weld County Land Use Code.3
17.

Under the Resolution and MMM’s approved USR permit, the BOCC permitted

MMM to construct and operate “a Mineral Resource Development Facility, including asphalt
and concrete batch plants (material processing) and transloading” on the Property.

The

Resolution required MMM to submit further improvement plans (including a site plan and the
recording of an approved “map” of improvements) and specifically permitted MMM to carry out
the following improvements and activities as part of the approved USR:
a. The destruction of Prime farmland on the portion of the site that was not
burdened by Gerrard’s preexisting USR;
b. On-site infrastructure improvements, including but not limited to electrical
wires, distribution lines (and electric poles), paved roads and staging areas,
pipes, culverts, conduits, and fencing;
c. On-site grading alterations, including the construction of an earthen berm
surrounding a substantial portion of the Property and substantial grading
changes to alter the drainage of the Property;
d. The construction and operation of a rail spur and a 6,400-foot rail loop
sufficient to accommodate 121-car freight trains;
e. The construction and operation of a 110-foot tall batch concrete plant;
3

A small portion of the Property was also subject to a preexisting USR, which the Application
technically sought to amend. This preexisting USR permitted Defendant Gerrard to operate a
“construction business with two shop buildings, office buildings, and outdoor storage” on the
western portion of the Property. This preexisting USR was not challenged in this action, and the
specific portion of the Property covered by the preexisting USR may lawfully revert to the use
and site plan that were previously approved as part of Gerrard’s USR.
5
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f. The construction and operation of 100-foot tall continuous (drum mix) asphalt
plant powered by on-site natural gas electric generation;
g. The construction and operation of a materials processing facility for recycling
and sales, which will include on-site crushing, washing, screening, sorting,
stockpiling, unloading, and loading of sand, rock, gravel, clay, and topsoil;
h. The construction and operation of a 14,400 square foot office building, an
electrical substation, and at least fifteen other new buildings and modular
trailers;
i. The construction and operation of various conveyor belts around the Property
to facilitate processing and stockpiling of materials;
j. Storage of up to 680,000 cubic yards of construction materials, including
sand, rock, gravel, aggregate, cement, and various additives;
k. Storage of 4.5 million gallons of asphalt cement, 24,000 gallons of emulsified
asphalt cement, 40,000 pounds of chemical color additives, 285 tons of
cement, 180 tons of coal fly ash, 37,000 gallons of diesel fuel, and 10,000
gallons of propane; and
l. Vegetation and landscaping of the Property for aesthetic and screening
purposes.
(collectively, the “Industrial Improvements”).
18.

While this action was pending, all parties were on actual notice that the

Resolution and the USR permit might be reversed.
19.

Nevertheless, MMM knowingly elected to proceed with constructing the

Industrial Improvements notwithstanding the pending challenge to the lawfulness of the
Resolution and USR permit.
20.

MMM expressly acknowledged and accepted the risk of proceeding under the

Resolution while it was subject to appeal. In a letter dated December 21, 2015, and addressed to
the County Attorney for Weld County, counsel for MMM wrote: “[MMM] acknowledges that, in
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the event the litigation results in an invalidation of the approval of its Use by Special Review
(“USR”) permit for the Project, that it may have to cease activity, or remove improvements
that have been installed pursuant to approved permits.”

(Dec. 21, 2015 Letter from C.

White to B. Barker (attached hereto as Exhibit A) (emphasis added).)
21.

In order to complete the Industrial Improvements, MMM received additional

permits from the County, which would not have been issued by the County but for the
Resolution and approved USR permit.
22.

At the time that the Resolution was approved, the western side of the Property

was used for Gerrard’s construction storage yard (under the preexisting USR) and the eastern
portion of the Property was an unimproved, ungraded alfalfa field as shown in this satellite
image of the preexisting condition of the Property:
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(Google Maps Image of 27486 County Road 13, Johnstown Colorado 80534 available at
https://goo.gl/maps/w7qwi1Yus2Q2 (last accessed May 1, 2018).)
23.

MMM has now plowed up almost all of the agricultural land on the Property and

completed construction on the vast majority of the Industrial Improvements, as shown in this
aerial photograph of the Property taken in April 2018:

24.

MMM has publicly claimed that construction is complete and that the Property is

ready to be used for the “mineral resource facility” approved under the (now unlawful)
Resolution and USR permit. (“Fight Against Asphalt, Concrete Plant Over for Now as Weld
County, Martin Marietta Confirm They Won’t Appeal,” T. Silvy, The Greeley Tribune (Apr. 11,
2018) (attached hereto as Exhibit B).)
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25.

Through media accounts, both the BOCC and MMM have now acknowledged

that the Resolution must be reversed and that the USR permit must be revoked. (See Ex. B; see
also (“Martin Marietta, Weld County, Won’t Appeal Asphalt Plant Decision,” K. Duggan, The
Coloradoan (last updated Apr. 13, 2018) (attached hereto as Exhibit C).)
26.

Nevertheless, and apparently in defiance of the Court of Appeals’ Opinion, MMM

has continued to claim that the now-unlawful industrial asphalt and concrete production facility
will not be removed, but will instead become “operational.” (Ex. C; see also Ex. B (“The victory
for surrounding property owners could be short lived, as Martin Marietta Materials Regional
Vice President David Hagerman in a statement provided Wednesday said he expected the plant
to be operational at some point. Neither Hagerman nor a company spokesman would elaborate
on the statement, and it's unclear what path the company will take moving forward.”).)
27.

The BOCC has similarly refused to take a position as to whether the Court of

Appeals’ reversal

requires

the removal

of all

industrial

improvements

from

the

agriculturally-zoned Property. (See “Weld County Commissioners’ Appeal Rejected in Martin
Marietta Asphalt Plant Case,” T. Silvy, The Greeley Tribune (Mar. 15, 2018) (attached hereto as
Exhibit D) (“Barker said he couldn't comment on what would happen to the plant should such an
appeal fail, but there's reason to believe the land — concrete and asphalt plant and all — would
have to go back to the way it looked before the plant was approved.”).)
28.

On April 23, 2018, Plaintiffs directly asked the County to confirm that it would

take immediate steps to require MMM to remove all unlawful improvements to the Property,
including all industrial improvements constructed as part of the “mineral resource development
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facility” previously permitted under the USR permit. (Apr. 23, 2018 Letter from M. Lacis to B.
Barker, at p. 2 (attached hereto as Exhibit E).)
29.

Plaintiffs asked the County to respond to this request by no later than April 27,

2018. (Id.)
30.

As of the filing of this Motion, the County has not responded to Plaintiffs’ letter.

31.

Plaintiffs are not aware of any action that the County has taken to enforce its land

use regulations consistent with the Court of Appeals’ Opinion.
Request for Amended Final Judgment
32.

In reversing judgment in this case, the Court of Appeals expressly directed this

Court to enter “judgment in favor of Plaintiffs.” (Opinion, at p. 9.)
33.

Although the Court’s May 1, 2018 “Order Entering Judgment in Favor of the

Plaintiffs” correctly provides that the Plaintiffs are the prevailing party and that the Resolution is
reversed, this final order is arguably ambiguous and may be interpreted in manner that stops
short of providing the Plaintiffs with all of the relief sought in this action.
34.

Plaintiffs initiated this action to prevent MMM from constructing the Industrial

Improvements and from using the Property in any manner that was not permitted prior to the
BOCC’s approval of the Resolution.
35.

Despite its recognition that the Resolution could be reversed, MMM accepted the

risk of proceeding to construct the vast majority of the Industrial Improvements and has since
used the Property in a manner that is inconsistent the Court of Appeals’ Opinion. In doing so,
MMM expressly recognized that it could eventually be required to remove such improvements
and reclaim the Property at its sole expense.
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36.

Despite the Court of Appeals’ Opinion and the Defendants’ decision to abandon

any further appeal, MMM has nevertheless claimed that its Industrial Improvements will not be
torn down and will eventually be “operational.”
37.

The BOCC (through its attorney) has refused to confirm that it will enforce the

land use designation for the Property that preceded the Resolution.
38.

Accordingly, in light of these subsequent developments and to ensure consistency

with both the letter and spirit of the Court of Appeals’ Opinion, final judgment in this action
must include a reversal of the Resolution as well as:
a. A mandatory injunction requiring MMM to immediately remove all
improvements that have been permitted and constructed under the Resolution,
including but not limited to all of the Industrial Improvements, and to return
the Property to its condition preceding the Resolution within one-year of this
Court’s final judgment (including but not limited to the replacement of
destroyed topsoil and re-grading the property to return it to a condition
substantially similar to its preexisting elevation, contouring, and drainage);
b. A permanent injunction preventing MMM from constructing any
improvements or engaging in any activities at the Property which were not
permitted under the land use regulations applicable to the Property prior to the
Resolution; and
c. Mandamus directing the BOCC to enforce the land use regulations at the
Property that existed prior to the BOCC’s adoption of the Resolution.
39.

All of the foregoing relief is necessary to effectuate the full and final reversal of

the Resolution and is within the sound discretion and authority of this Court. C.R.C.P. 65(f) (“If
merely restraining the doing of an act or acts will not effectuate the relief to which the moving
party is entitled, an injunction may be made mandatory.”); Snyder v. Sullivan, 705 P.2d 510, 514
n.5 (Colo. 1985) (“[U]nlike specific performance, a mandatory injunction prescribes conduct that
has not been defined by contract, and instead requires the court to choose a mode of performance
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from a wide range of possibilities.”); People In Interest of C.G., 2015 COA 106 (explaining that
reversing a void judgment (such as the adoption of the Resolution) requires the restoration of the
parties “to the status quo ante, as though the [initial] judgment had never been entered”);
C.R.C.P. 65(g) (providing that permanent injunctive relief may be granted “in connection with
final judgment”); Bd. of Cnty. Comm’rs of Archuleta Cnty. v. Cnty. Road Users Ass’n, 11 P.3d
432, 437 (Colo. 2000) (“Mandamus lies to compel the performance of a purely ministerial duty
involving no discretionary right and no requiring the exercise of judgment.”); see also 83 Am.
Jur. 2d Zoning and Planning § 933 (“A writ of mandamus is a proper remedy to require local
authorities to enforce a zoning ordinance by requiring removal of a violation.”); id. § 947
(“[Z]oning violations and threatened violations may be enjoined.”); Hunter v. Mansell, 240 P.3d
469, 481 (Colo. App. 2010) (ordering removal of unlawful improvement which constituted
continuing trespass).
40.

Post-judgment relief under C.R.C.P. 59(a)(4) is necessary and appropriate under

the circumstances. Defendants intervening actions with respect to the Property, statements in the
media, and refusal to commit to immediately reclaiming the Property to its preexisting condition
require this Court to step in and clarify that reversal of the Resolution requires much more than a
minor bureaucratic act to rescind the Resolution. The reversal of the Resolution can only be
effectuated by ordering the Defendants to take all necessary actions to remediate the Property
and to adhere to and enforce the preexisting land use designation.
41.

Plaintiffs’ request for this amended final judgment is consistent with the interests

of justice and is necessary to ensure certainty and finality in this action. See Laleh v. Johnson,
2014 COA 4, ¶ 14 (“It is fundamental that trial courts are vested with certain inherent powers
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necessary for courts to act efficiently. These inherent powers include all powers reasonably
necessary to allow the court to efficiently perform its judicial functions and to make its
lawful actions effective.” (Emphasis added and internal citations omitted.)) An amended final
judgment is necessary to provide clarification to the parties and to explicitly restrain any party
that might be tempted to parse or otherwise ignore the practical effect of the Court of Appeals’
Opinion.
42.

Plaintiffs initiated this action pursuant to C.R.C.P. 106 because they believed the

Resolution was unlawful and because there was “no plain, speedy and adequate remedy
otherwise provided by law.”
43.

Plaintiffs have now prevailed in this action and therefore ask this Court to enter

and enforce an adequate remedy sufficient to return all parties and, most importantly, the
Property to the status quo ante before the unlawful adoption of the Resolution.
WHEREFORE, Plaintiffs respectfully request that the Court enter an amended final
judgment in this matter:
i.

Reversing the BOCC’s Resolution;

ii.

Entering a mandatory injunction ordering MMM to immediately remove all
improvements that have been permitted and constructed under the Resolution,
including but not limited to all of the Industrial Improvements, and to return
the Property to its condition preceding the Resolution within one-year of this
Court’s final judgment (including but not limited to the replacement of
destroyed topsoil and re-grading the Property to return it to a condition
substantially similar to its preexisting elevation, contouring, and drainage);
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iii.

Permanently enjoining MMM from constructing any improvements or
engaging in any activities at the Property which were not permitted under the
land use regulations applicable to the Property prior to the Resolution;

iv.

Ordering the BOCC to enforce the land use regulations at the Property that
existed prior to the BOCC’s adoption of the Resolution;

v.

Awarding the Plaintiffs all reasonable costs incurred in this action and further
providing that the BOCC, MMM, and Gerrard shall be joint and severally
liable for all such costs; and

vi.

Granting such other and further relief as may be just and proper.

DATED: May 2, 2018

IRELAND STAPLETON PRYOR & PASCOE, PC
This document is e-filed per C.R.C.P. 121, section 1-26.

/s/ Mark E. Lacis
Mark E. Lacis, Reg. # 37421
James R. Silvestro, Reg. # 43982
IRELAND STAPLETON PRYOR & PASCOE, PC
717 Seventeenth Street, Suite 2800
Denver, Colorado 80202
Phone: 303-628-2700; Fax: 303-623-2062
e-mail: mlacis@irelandstapleton.com
jsilvestro@irelandstapleton.com
ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
I certify that on May 2, 2018, PLAINTIFFS’ MOTION FOR AMENDED FINAL
JUDGMENT PURSUANT TO C.R.C.P. 59(A)(4) was filed and served via the Colorado
Court’s e-filing system on the following:
Bruce Barker, Esq.
bbarker@co.weld.co.us
Attorney for Defendant the Board
of County Commissioners of Weld
County
Wayne Forman, Esq.
Mark Mathews, Esq.
wforman@bhfs.com
mmathews@bhfs.com
Attorneys for Defendant Martin
Marietta Materials, Inc.
Patrick Groom, Esq.
pgroom@wobjlaw.com
Attorney for Defendant Gerrard
Investments, LLC
Christopher Kamper
CKamper@csmkf.com
Attorney for Defendants Weld
LV, LLC and Weld LV II, LLC
SIGNED ORIGINAL ON FILE AT THE OFFICE OF
IRELAND STAPLETON PRYOR & PASCOE, PC

/s/ Hannah Pick
Hannah Pick
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EXHIBIT A

4/30/2018

Fight against asphalt, concrete plant over for now as Weld County, Martin Marietta confirm they won’t appeal | GreeleyTribune.com

Fight against asphalt, concrete plant over for now as Weld County, Martin Marietta confirm they
won’t appeal

EXHIBIT B

April 11, 2018

Hide Caption
For The Tribune/Davis Bonner
In this 2017 file photo, a truck drives by the Martin Marietta asphalt plant sign at U.S. 34 and Weld County Road 13.
The plant has been a point of contention since neighbors near the proposed plant filed a lawsuit in September
2015. In November, the Colorado Court of Appeals reversed the Board of Weld County Commissioners' decision to
allow the plant, and the appeals court refused to re-hear the case in March. On Wednesday, The Tribune learned
neither the company, nor Weld County will file an appeal to the Colorado State Supreme Court.

A nearly three-year legal fight over a concrete and asphalt plant near residential homes, an organic farm and a wedding venue in Johnstown has ended,
as neither Weld County nor Martin Marietta Materials will appeal a Colorado Court of Appeals decision to reverse the Board of Weld County
Commissioners approval of the plant.
Weld County and Martin Marietta Materials officials have until Friday to appeal to the Colorado State Supreme Court, but both sides on Wednesday
confirmed they would not do so.
The victory for surrounding property owners could be short lived, as Martin Marietta Materials Regional Vice President David Hagerman in a statement
provided Wednesday said he expected the plant to be operational at some point. Neither Hagerman nor a company spokesman would elaborate on the
statement, and it's unclear what path the company will take moving forward.
Weld County Attorney Bruce Barker said commissioners don't want to appeal, and he said Martin Marietta officials "definitely aren't going to," something
Hagerman confirmed through a spokesman Wednesday.

"That's very good news," said Gary Opplinger, who lives in a nearby residential subdivision and is a party to the lawsuit. "We'll have to meet and decide
where we go from here."
The decision brings an end to a legal fight that started in September 2015 and involved Weld District Court and the Colorado Court of Appeals.
In August 2015, the Board of Weld County Commissioners approved a use by special review permit for a Martin Marietta concrete and asphalt plant
near U.S. 34 and Weld County Road 13. It also was near a subdivision featuring nice, single-family homes and an organic farm specializing in food for
pregnant and nursing mothers. A planned wedding venue and events center called Rockin S Ranch sits adjacent to the southeast of the plant, leaving a
less-than-desirable backdrop for wedding photos.
Those neighbors and others filed a lawsuit just a month after the board's decision. In Weld District Court, Judge Todd Taylor ordered the commissioners
to provide more findings of fact to support their decision. The commissioners did, and Taylor sided with Weld County. Neighbors filed an appeal this past
spring, focusing on five major issues. Neighbors won that appeal, and that decision swept joy throughout a small, quiet residential neighborhood called
Indianhead Estates, which sits just northeast of the plant. A request for a rehearing before the Colorado Court of Appeals was rejected in March,
signaling another victory for property owners around the plant.
Throughout the process, Martin Marietta Materials constructed its plant, spending as much as $70 million, according to officials with the company.

https://www.greeleytribune.com/news/local/fight-against-asphalt-concrete-plant-over-for-now-as-weld-county-martin-marietta-confirm-they-wont-appeal/
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The multi-million dollar plant, on its 131-acre site, has been ready to go for months. Its 100-foot silos built, its 6,400-foot railroad loop and on-site
storage for tens of thousands of gallons of diesel fuel, 180 tons of coal fly ash and 40,000 pounds of chemical color additives all are ready to go.
The company knowingly took on the risk in 2015, telling commissioners in a letter they assumed all responsibility.
The risk is potentially quite great, as plaintiffs in the case have consistently said the plant, should Martin Marietta Materials lose, must be torn down.
Hagerman released a statement Wednesday saying he believes the plant will be operational, but it's unclear what that means and what the next steps
are for the company.
In the wake of the company's decision to forgo an appeal to the Colorado State Supreme Court, the Colorado Court of Appeals panel's November
decision will stand. Technically, that panel's ruling remands the case back to Weld District Court, with orders for a judge there to reverse the initial ruling
favoring commissioners and the company, Barker said.
That Weld District Court ruling wouldn't come before Friday, as that's still the deadline for an appeal to the Colorado State Supreme Court.
NEARLY THREE-YEAR FIGHT
August 2015 — Board of Weld County Commissioners unanimously approves Martin Marietta Materials concrete and asphalt plant near U.S. 34 and Weld County Road 13
(https://www.greeleytribune.com/news/local/weld-commissioners-unanimously-approve-martin-marietta-asphalt-plant-after-marathon-meeting/)
September 2015 — Residents file lawsuit opposing commissioners’ ruling (https://www.greeleytribune.com/news/local/residents-opposed-to-western-weld-county-martin-marietta-plant-sueover-commissioners-ruling/)
August 2016 — Weld District Court Judge orders commissioners to provide more explanation for plant approval (https://www.greeleytribune.com/news/local/court-orders-weld-county-officialsto-offer-more-explanation-on-last-years-martin-marietta-asphalt-plant-approval/)
January 2017 — Weld District Court Judge rules in favor of commissioners, Martin Marietta (https://www.greeleytribune.com/news/local/judge-rules-in-favor-of-weld-county-commissionersmartin-marietta/)
May 2017 — Neighbors appeal Weld District Court judge ruling (https://www.greeleytribune.com/news/local/neighbors-file-appeal-in-weld-county-commissioners-martin-marietta-asphaltplant-decision/)
November 2017 — Colorado Appeals Court panel reverses Board of Weld County Commissioners decision on plant (https://www.greeleytribune.com/news/local/colorado-court-of-appealsreverses-weld-county-commissioners-decision-on-martin-marietta-asphalt-plant/)
March 2018 — Appeals court rejects Weld County, Martin Marietta request for re-hearing (https://www.greeleytribune.com/news/local/weld-county-commissioners-appeal-rejected-in-martinmarietta-asphalt-plant-case/)

https://www.greeleytribune.com/news/local/fight-against-asphalt-concrete-plant-over-for-now-as-weld-county-martin-marietta-confirm-they-wont-appeal/
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Martin Marietta, Weld County, won't appeal asphalt plant decision

EXHIBIT C

Martin Marietta, Weld County, won't appeal asphalt plant
decision
Kevin Duggan, kevinduggan@coloradoan.com
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The $70 million project would serve projects across the region Kevin Duggan
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A three-year legal battle over a $70 million Martin
Marietta asphalt and concrete distribution center in
Weld County appears to be over.
Buy Photo
(Photo: Austin Humphreys , Austin
Humphreys/The Coloradoan)

However, opponents of the project off Weld County
13 about a half mile south of U.S. Highway 34 expect
another fight is about to begin.

Weld County and company officials confirmed Thursday they will not appeal a longrunning court case over the project to the Colorado Supreme Court.
In November, the Colorado Court of Appeals ruled in favor of neighbors, who
contended that approval of the project by the Weld County commissioners violated the
county’s development standards.
The Appeals Court later declined to rehear the case, opening the possibility of an
appeal to the Supreme Court.
Without an appeal, a Weld County District Court that ruled in favor of the
commissioners and Martin Marietta must reverse its decision at the direction of the
Appeals Court, said David Kisker, who has led opposition to the project.
More: Laporte gravel pit gets operations permit, but hoops remain
Through a spokesperson, David Hagerman, regional vice president for Martin Marietta,
declined to elaborate on what might happen with the project.

"We are committed to working through the current process, and in the end believe this
vital resource for Northern Colorado will be operational,” Hagerman stated.
Kisker said neighbors found that statement “ominous” and “leaves us concerned about
what’s up their sleeve and if they intend to continue abusing the process as they have
https://www.coloradoan.com/story/news/2018/04/12/martin-marietta-weld-county-wont-appeal-asphalt-plant-decision/511433002/
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the last three years.”
Martin Marietta planned to use the facility to process and deliver asphalt, concrete and
aggregate to construction projects across the region. The commissioners approved the
facility in 2015 over complaints from neighbors that it would be incompatible with
nearby residential and agricultural uses.
The 132-acre site was transformed to accommodate hundreds of trucks that would roll
in and out carrying materials. Aggregate would be brought to the site from Wyoming by
train.
New facilities on the site include a 91-foot-tall building containing a Ready-Mix
concrete plant and a rail loop capable of handling 121 cars.
The intersection of U.S. 34 and Weld County Road 13, which is also Larimer County
Road 1, was rebuilt with a traffic signal and acceleration lanes. Road crossings of
nearby railroad lines were improved at company expense.
Previously: Weld County asphalt facility foes win another legal victory
Kisker said once the commissioners’ approval is reversed by the District Court, the
project would not have valid permits. The site should be returned to its prior condition,
he said.
“It’s the same as if you or I built a garage without a permit,” he said. “They would make
us tear it down.”
The site has been quiet since the end of construction, Kisker said. Neighbors speculate
the company will try another approach to make the facility operational.
Weld County code calls for a five-year waiting period before another land-use
application for the site may be filed, Kisker said.
However, the code also allows for an exception to the waiting period if an applicant can
prove conditions around the site have substantially changed.
Kisker said neighbors plan to continue monitoring the site and filings with the county
and court systems.
Kevin Duggan is a Coloradoan senior reporter. Follow him on Twitter,
@coloradoan_dugg and on Facebooks at Coloradoan Kevin Duggan.
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EXHIBIT D

March 15, 2018
The Colorado Court of Appeals has denied a petition for re-hearing from the Board of Weld County Commissioners and Martin Marietta Materials
regarding an asphalt and concrete plant near Johnstown.
The plant, approved August 2015 by county commissioners (https://www.greeleytribune.com/news/local/weld-commissioners-unanimously-approvemartin-marietta-asphalt-plant-after-marathon-meeting/), has been embroiled in a legal battle for years. Neighbors secured a victory the day before
Thanksgiving in 2017 (https://www.greeleytribune.com/news/local/colorado-court-of-appeals-reverses-weld-county-commissioners-decision-on-martinmarietta-asphalt-plant/), when a Colorado Court of Appeals panel overturned a Weld District Court decision, saying commissioners had erred in
approving the concrete and asphalt giant's plan just south of U.S. 34 and Weld County Road 15.
The Board of Weld County Commissioners and Martin Marietta quickly sought a re-hearing, and that request was officially denied Thursday morning.
"The whole neighborhood is buzzing right now with happiness," said Gary Opplinger, whose back porch overlooks the plant.

The court offered no reasoning for the denial, but the company and commissioners will have until April 13 to seek satisfaction from the Colorado
Supreme Court. Weld County Attorney Bruce Barker said he hasn't talked with county commissioners about appealing the most recent ruling to the
Supreme Court.
Despite legal action coming just a month after the plant was approved in 2015, Martin Marietta Materials commenced work on the site
(https://www.greeleytribune.com/news/local/martin-marietta-to-move-forward-with-u-s-34-location/), which is now nearly ready. Company officials say
the $20 million plant has ballooned to nearly $70 million (https://www.greeleytribune.com/news/local/the-martin-marietta-materials-concrete-batch-plantnear-johnstown-ready-to-operate-waiting-for-legal-battle-to-play-out/), citing a variety of work done to ease the plant's impact on surrounding neighbors,
including landscaping.
Company officials haven't clearly documented what the extra $50 million went toward.
The company didn't do enough, however, according to an appeals court panel ruling from November 2017. Neighbors brought six main points to their
appeal. If any of those were found to be correct, the neighbors would have won their appeal. Colorado Appeals Court judges focused on the noise
issue, and found there was a lack of evidence presented by Weld County and Martin Marietta showing the noise levels would be below allowable
residential levels, a standard the company agreed to during the land use process.
Opplinger said he and others have had confidence in their case against the asphalt and concrete plant for some time, but the second win in court
provides even more confidence, he said.
"We think it's all but over," Opplinger said. "They still have the option of the Supreme Court. We'll see where that goes."
Barker said he couldn't comment on what would happen to the plant should such an appeal fail, but there's reason to believe the land — concrete and
asphalt plant and all — would have to go back to the way it looked before the plant was approved.
Martin Marietta Regional Vice President David Hagerman said in a statement he's disappointed with the appellate ruling.
"We are disappointed in the decision and we are currently reviewing the decision and next steps," Hagerman said.
During a January tour of the near-complete facility, Hagerman wouldn't entertain the idea of tearing the plant down. Instead, he focused on the
unprecedented nature of the case and warned of potential economic consequences for the state and county.
"It does raise concerns for some people as to whether or not they want to invest money," Hagerman said.
— Tyler Silvy covers government and politics for The Greeley Tribune. Reach him at tsilvy@greeleytribune.com (mailto:tsilvy@greeleytribune.com).
Connect with him at Facebook.com/TylerSilvy or @TylerSilvy on Twitter.
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UP NEXT
After the Colorado Court of Appeals rejected the Board of Weld County Commissioners’ request for a re-hearing on the matter of Martin Marietta, the Board has until April 13 to appeal to the
Colorado State Supreme Court.
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