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Plaintiffs Indianhead West Homeowners Association, Inc., Rockin S Ranch LLC, David
Kisker, Gary Oplinger, John Cummings, and James Piraino (collectively, “Plaintiffs”), through
undersigned counsel, respectfully submit this Opening Brief:
INTRODUCTION
Following the premature expenditure of tens of millions of dollars to construct an industrial
concrete production facility (the “Highway 34 Facility”) by Defendant Rock & Rail, Inc.’s (“Rock
& Rail”) parent company pursuant to a land use approval that was ultimately found to be unlawful
by the Colorado Court of Appeals, Rock & Rail asked Weld County to rezone the Highway 34
Facility to legalize its illegal land use. In doing so, however, Rock & Rail did not merely seek
land use approval for the Highway 34 Facility—it asked Defendant the Weld County Board of
County Commissioners (the “BOCC”) to permanently rezone its 133-acre property (the
“Property”) from the A (Agricultural) Zone to the I-3 (Heavy Industrial) Zone. The BOCC has
now blessed this workaround and rezoned the Property from agricultural to allow for the most
intensive possible industrial land uses permitted under the Weld County Code (the “Rezoning”).
In doing so, however, the BOCC violated the law in four separate ways.
First, the BOCC engaged in illegal spot zoning by dramatically upzoning the Property to
allow for the most intensive industrial land uses allowed under the Weld County Code. The BOCC
did so solely to relieve one landowner from the burdens of the County’s existing regulatory
framework and in direct conflict with the longstanding zoning of surrounding properties—all of
which remain within the A (Agricultural) Zone.
Second, the BOCC abused its discretion by finding that the rezoning of the Property to
allow for heaviest possible industrial uses as a matter of right is compatible with the adjacent
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residential neighborhood notwithstanding the BOCC’s previous determination that any use at the
Property can only be compatible if it complies with the residential noise standard at all surrounding
residential properties. Because the Rezoning allows for uses by right on any portion of the
Property far in excess of the residential noise standard, the rezoning is per se incompatible with
existing surrounding uses.
Third, the BOCC abused its discretion by applying an incorrect approval standard.
Specifically, the BOCC found that the Rezoning is compatible with existing surrounding uses
based upon “expected future” surrounding uses, Rock & Rail’s existing unlawful use of the
Property, and purported conditions of approval included with the Rezoning. The BOCC relied
upon these impermissible factors to ignore the undisputed evidence of incompatibility between
heavy industrial zoning and the existing surrounding residential and agricultural uses.
Finally, the BOCC violated the Plaintiffs’ due process rights to a fair and impartial quasijudicial process. Over the Plaintiffs’ objections, two of the BOCC’s Commissioners participated
in the quasi-judicial proceeding below despite the fact that they had previously entered into a
common interest agreement with Rock & Rail’s parent company and Defendant Gerrard
Investments, LLC (“Gerrard”) to defend the Highway 34 Facility against the Plaintiffs’ previous
legal challenge. Given the extraordinary efforts that the BOCC previously undertook to salvage
the Highway 34 Facility, the Plaintiffs were necessarily denied a fair and impartial hearing in
violation of their rights to due process of law.
Each of the foregoing issues provides an independent basis for reversing the BOCC’s
approval of the rezoning. The BOCC abused its discretion in approving the rezoning while also
violating Colorado law and the Weld County Code. Accordingly, the rezoning must be reversed.
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STATEMENT OF JURISDICTION
This Court's jurisdiction arises under C.R.C.P. 106(a)(4). This case seeks review of an
action taken by the BOCC affecting real property located in Weld County. The BOCC rezoned
the subject project while sitting in their capacity as a quasi-judicial body. See Margolis v. Dist.
Court, 638 P.2d 297, 305 (Colo. 1981). Plaintiffs challenge the BOCC’s abuse of discretion and
arbitrary, capricious, and unlawful approval of the rezoning requested by Rock & Rail and Gerrard.
ISSUES PRESENTED
I.

Whether the BOCC Engaged in Illegal Spot Zoning by Rezoning a Property Zoned for
Agricultural Use to I-3 Heavy Industrial in Contrast to All Surrounding Properties and for
the Sole Purpose of Relieving a Single Landowner from the Burden of Zoning Regulations?

II.

Whether the BOCC Abused Its Discretion by Rezoning the Property in a Manner that Will
Allow for Industrial Noise that the BOCC Previously Confirmed Is Not Compatible with
Surrounding Residential Land Uses?

III.

Whether the BOCC Abused Its Discretion in Finding Compatibility Based Upon Expected
Future Surrounding Uses, the Existing Unlawful Use of the Property Including Purported
Mitigation Measures, and Impermissible Conditions of Approval?

IV.

Whether the BOCC Violated Plaintiffs’ Due Process Rights By Permitting Commissioners
to Participate in the Rezoning Hearing Who Had Previously Worked with the Applicant in
an Unsuccessful Effort to Prevent Plaintiffs’ Previous, Successful Land Use Challenge?
STATEMENT OF THE CASE
The Property
The Property is a 133-acre tract of land located in unincorporated Weld County.

(Administrative Record (hereinafter, “AR”) at 64.) The Property is owned by Gerrard and leased
to Rock & Rail for operation of the Highway 34 Facility. (Rock & Rail Answer, ¶ 9.) Prior to the
Rezoning, the Property and all of the properties immediately adjacent the Property, as well as most
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of the properties in the nearby vicinity of the Property, were all zoned within Weld County’s A
(Agricultural) Zone District as depicted on the County’s Zoning Map in green:

(AR at 690.1) There is no evidence in the administrative record that there are any properties
anywhere near the Property that have been zoned within the I-3 (Heavy Industrial) Zone District.
Under the Weld County Code, the intent of the A (Agricultural) Zone District is “to
maintain and promote agriculture as an essential feature of the COUNTY. The A (Agricultural)
Zone District is intended to provide areas for the conduct of agricultural activities and activities
related to agriculture and agricultural production, and for areas for natural resource extraction and

1

The Property has been outlined in red for the Court’s reference. The Property is adjacent to the
County line and Larimer County is to the west of the Property.
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energy development, without the interference of other, incompatible USES.” Weld County Code
§ 23-3-10 (hereinafter, “W.C.C.”).2 The A (Agricultural) Zone District includes a narrow list of
uses that are allowed by right, including farming, gardening, storage of agricultural equipment,
storage of agricultural products or livestock, animal boarding and training facilities, recreational
uses, and other public uses (parks, schools, etc.). Id. § 23-2-20. While some other uses may be
allowed in the A (Agricultural) Zone after obtaining additional approvals, none of the allowed uses
within the A (Agricultural) Zone permit non-temporary industrial uses. See generally id. §§
23-3-10, et seq.
By contrast, Weld County’s industrial zones are intended to “provide areas for operation
of and land USES associated with distribution and warehousing of commodities as well as
production, fabrication, manufacturing, assembling, and processing of materials. The Industrial
Zone Districts have been established . . . to reduce the adverse impacts of industries on
surrounding, nonindustrial properties.” Id. § 23-3-300. Weld County’s I-3 (Heavy Industrial)
Zone District is the most intensive industrial land use designation 3 and is “intended to provide a

2

The Weld County Charter and Weld County Code are available online at
https://library.municode.com/co/weld_county/codes/charter_and_county_code. The provisions
referenced herein have also been submitted as Appendix I to this Opening Brief.
3

The County’s I-1 (Light Industrial) Zone District is intended “to provide a zone to accommodate
light industrial and compatible COMMERCIAL USES that create minimal negative impacts and
are conducted primarily in ENCLOSED BUILDINGS. I-1 District properties are accessible to the
public, consumer-oriented, less resource-intensive than heavy industry, have minimal
environmental impacts, and may be located near residential areas if designed properly. Properties
zoned I-1 . . . may serve as a transition between nonindustrial USES and the more intense Industrial
Zone Districts.” W.C.C. § 23-3-310.A. “The purpose of the I-2 Zone District is to designate areas
for industrial USES with more intense, higher traffic, or larger scale USES than the I-1 District.”
Id. § 23-3-320.A.
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zone to accommodate industrials USES that require larger amounts of space, are more
resource-intensive than light industrial, and have limited public access.” Id. § 23-3-330.A.
Following a non-public Site Plan Review subject only to administrative approval by County staff, 4
the uses that are allowed by right within the I-3 (Heavy Industrial) Zone District include asphalt
and concrete batch plants, biosolid and domestic septic disposal sites, industrial facilities used for
manufacturing, fabricating, assembling, processing, or storage, airstrips and airports, oil and gas
storage facilities, organic fertilizer production and composting facilities, racing facilities, and adult
entertainment establishments. Id. § 23-3-330.
Prior to the development of the Highway 34 Facility, the Property was designated by the
USDA as Prime farmland and had been used as productive farmland for at least 25 years to grow
corn, wheat, and alfalfa. (Id.) As discussed in more detail below, this productive Prime farmland
was ultimately destroyed and replaced by the Highway 34 Facility pursuant to a Use by Special
Review permit that was later found to be unlawful by the Colorado Court of Appeals.
At the time of the Rezoning, the existing uses surrounding the Property included an “urbanscale” residential subdivision known as Indianhead Estates, farmlands and farmsteads, agricultural

4

Weld County’s Site Plan Review process provides for an “administrative” review. (Transcript of
July 22, 2020 Public Meeting of the Weld County Board of County Commissioners (hereinafter,
“Tr.”), p. 7:9.) In contrast to Weld County’s other types of land use approvals (e.g., rezonings,
Use by Special Review permits), the BOCC has delegated the authority and responsibility for
processing, approving, and enforcing Site Plan Reviews to the Department of Planning Services.
W.C.C. § 23-2-150.F. At the BOCC hearing in this matter, an Assistant County Attorney
explained to the BOCC that “with the Site Plan Review process, the only review is whether they
are in compliance with the Code. There’s no mitigative measures that are added in addition to
those that are required by the Code once the zone is changed. So there’s no surrounding property
owner notice.” (Tr., p. 30:13-22.) Because the Site Plan Review is ministerial, the Weld County
Code does not provide for public hearings or permit public input before County planning staff can
approve a Site Plan.
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ditches, and a pastoral-themed wedding and event facility. (Tr., pp. 19:24-20:4.) To give a sense
of the proximity between these incompatible uses, the administrative record includes an aerial
photo of the Highway 34 Facility with the southwestern edge of Indian Estates and some of the
surrounding farmland shown in the foreground:

(AR at 613.) The Plaintiffs live, work, and/or own property in unincorporated Weld County in the
immediate vicinity of the Property. (Plaintiffs’ First Amended Complaint, ¶ 11.) Each of the
Plaintiffs submitted comments and/or testified at the underlying BOCC hearing in opposition to
the Rezoning, and Plaintiff Indianhead West Homeowners Association, Inc. and Plaintiff Rockin
S Ranch, LLC both own property that is adjacent to the Property. (Id. at 20-21, 363, 385-86, 517.)
At the hearing, County planning staff acknowledged that the Rezoning is incompatible with
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existing surrounding uses but pointed to purported “mitigation” at the Property in recommending
approval of the Rezoning. (Tr., p. 22:8-16.)
The Previous Land Use Application
Before turning to the underlying administrative proceeding, a brief discussion of the
previous land use dispute involving the Property and these same parties is necessary in light of:
(1) the BOCC’s previous, preclusive findings with regards to compatibility at and around the
Property; (2) the BOCC’s reliance in approving the Rezoning based on the current use of the
Property at the time of the Rezoning, including purported mitigation; and (3) the joint defense
agreement that the BOCC previously entered into with Rock & Rail’s parent company in
furtherance of the parties’ concerted efforts to permit the Highway 34 Facility.
The Highway 34 Facility was initially constructed at the Property pursuant to a Use by
Special Review (“USR”) permit that was approved by the BOCC in August 2015. (Rock & Rail
Answer, ¶ 13.) That USR permit was granted to Gerrard and Martin Marietta Materials, Inc. 5
(“Martin Marietta”) as the lessee of the Property at the time. (BOCC Answer, ¶ 14.)
The Plaintiffs (and one other party) challenged the BOCC’s approval of the USR permit
for the Property pursuant to C.R.C.P. 106. (Id. ¶ 15.) While that action was pending in Colorado
state court, Martin Marietta elected to proceed with constructing the Highway 34 Facility and
affirmatively accepted the risk that if the USR permit was deemed invalid, it could be required to
remove the Highway 34 Facility from the Property. (Id. ¶ 16; see also AR at 410.) Pursuant to
the USR Permit, Martin Marietta constructed a new rail spur loop for offloading aggregate, a
5

Martin Marietta is the parent company of Rock & Rail, which is a wholly owned subsidiary.
(Rock & Rail Answer, ¶ 18.)
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concrete batch facility for manufacturing concrete and loading ready-mix trucks, and a shop and
office building to support these operations. (Tr., p. 6:3-9; AR at 67.) Importantly, none of the
improvements constructed as part of the Highway 34 Facility could have been constructed within
the A (Agricultural) Zone District but for the USR permit.
During the pendency of this previous C.R.C.P. 106 challenge, the BOCC disclosed to the
Plaintiffs that the BOCC, Martin Marietta, and Gerrard had all entered into a “Common Interest,
Limited Information Sharing, and Confidentiality Agreement” (the “Common Interest
Agreement”) (AR at 411-22.) As part of this Common Interest Agreement, the parties recognized
and confirmed that they “share common legal interests” in defending against the earlier C.R.C.P.
106 suit and “in defeating or settling any other disputes against the Parties that may arise out of,
regard, or pertain to approval of the [USR] Application.” (Id. at 411.) Among other things, the
Common Interest Agreement provides that the parties and their attorneys would share “privileged
communications, documents, legal strategies and theories, work product, confidences and other
information for the purpose of advancing the Parties’ common interests.” (Id.) The Common
Interest Agreement further provides that the confidentiality of any information shared between the
parties shall survive the agreement “regardless of whether an adversity of interests between the
Parties may subsequently be discerned or developed, or whether this Agreement is terminated or
otherwise becomes inapplicable.” (Id. at 413.) At the time that the BOCC entered into the
Common Interest Agreement, both Commissioner Moreno and Commissioner Freeman were part
of the BOCC and parties to the Common Interest Agreement. (Tr., pp. 2:21-3:17; see also AR at
390 (listing Commissioner Moreno and Commissioner Freeman as named defendants in the earlier
C.R.C.P. 106 appeal).)
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In an Opinion dated November 22, 2017, in Case No. 18CA1103, 6 the Colorado Court of
Appeals confirmed that the BOCC should not have issued the USR permit for the Property. (AR
at 390-401.) Under the Weld County Code, the BOCC could only approve the USR permit if it
found that the applicant demonstrated “that the USES which would be permitted will be
compatible with the existing surrounding land USES.” (Id. at 395-96.) The Court of Appeals
found that “the [BOCC’s] conclusion that the project would be compatible relied upon an
unsupported conclusion that the proposed use would mitigate noise to a residential level.” (Id. at
395.) Specifically, “[t]he only evidence contained in the record on this issue indicates that the
proposed use will not meet the residential noise standards at the property line of the adjacent
residential lots, as required by [the USR’s development standards] as relied upon by the [BOCC]
in making the compatibility decision.” (Id. at 398 (internal quotation omitted).) The Court of
Appeals therefore concluded “that the [BOCC] abused its discretion because its finding of
compatibility relied on a conclusion of noise mitigation that is unsupported by the record” and
ordered that judgment enter in favor of the Plaintiffs. (Id. at 399-400.)
Conveyance of the Facility to Rock & Rail
Thereafter, Martin Marietta transferred its interest in the Highway 34 Facility and the
Property to its wholly owned subsidiary, Rock & Rail, in or around September 2018. (Rock &
Rail Answer, ¶ 18.) Around the same time, Rock & Rail filed a federal lawsuit against the
Plaintiffs seeking declaratory relief premised upon the newly surfaced theory that all state and

6

While the Court of Appeals’ Opinion is included in the administrative record, the Court may also
take judicial notice of the unpublished decision in this related proceeding. See Vento v. Colorado
Nat. Bank, 985 P.2d 48, 52 (Colo. App. 1999).
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local land use regulation at the Property is preempted by the Interstate Commerce Commission
Termination Act of 1995 (the “ICCTA”). (Rock & Rail Answer, ¶ 1.) Rock & Rail also began to
operate the Highway 34 Facility in open defiance of the Court of Appeals’ decision reversing the
USR permit. (AR at 388; Tr., p. 6:18-7:2.) Nevertheless, the County took the unfounded position
that it would not even consider enforcing its land use regulations against the Highway 34 Facility
“until after the trial is concluded and judgment by the Federal District Court is issued.” (AR at
706.)
The Rezoning
While the federal action remained pending, but before the U.S. District Court for Colorado
could resolve Rock & Rail’s claim under the ICCTA, Rock & Rail and Gerrard again returned to
the BOCC with a new land use application to rezone the Property. (Rock & Rail Answer, ¶ 2; see
AR at 64-74.) Amendments to the Weld County Zoning Map are governed by W.C.C. § 23-2-10,
et seq. In order to obtain approval for a rezoning, an applicant bears the burden of proof to satisfy
five approval criteria. W.C.C. § 23-2-40.B. As relevant to this appeal, an applicant must
specifically provide evidence sufficient to demonstrate “[t]hat the USES which would be allowed
on the subject property by granting the Change of Zone will be compatible with the surrounding
land uses.” Id. § 23-2-40.B.2. This element specifically requires compatibility with the existing
surrounding uses and does not account for any potential future uses. (Tr., p. 27:9-22.) The Weld
County Code does not provide that a rezoning may be approved based upon conditions of approval
or otherwise allow for the BOCC to rely upon conditions of approval or purported mitigation to
satisfy the approval criteria.
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Rock & Rail and Gerrard specifically requested that Weld County rezone the Property from
the A (Agricultural) Zone District to the I-3 (Heavy Industrial) Zone District to “bring the property
into conformity with local zoning classifications”—essentially admitting that the Highway 34
Facility was operating in violation of County land use rules. (AR at 67.) The Rezoning application
further acknowledges that the Indianhead Subdivision is an “urban-scale residential development”
but nevertheless claims that the proposed heavy industrial rezoning can be made compatible
through purported mitigation measures.

(Id. at 73.)

The Rezoning application does not

acknowledge the farms surrounding the Property and does not explain how a rezoning of the
Property to heavy industrial might be compatible with those existing surrounding uses. (See id.)
Following the submission of the Rezoning application, the County solicited referral
comments from surrounding jurisdictions. All of the surrounding jurisdictions raised concerns in
response, and several explicitly opposed the Rezoning. Specifically, the Town of Johnstown
adopted a Resolution in Opposition to the Rezoning in part because “the heavy industrial uses
permitted in an I-3 zone, including, but not limited to, operation of an asphalt plant, a cement batch
plant, aggregate processing facility, asphalt storage, cement storage and fuel storage, are wholly
inconsistent with residential development and with the Town’s Comprehensive Plan.” (Id. at 141.)
Johnstown further explained that “even if certain industrial uses were compatible in the area, an I3 zone, the most significant and impactful of all industrial zones, is far too intense and far beyond
the type of use the Town desires near its municipal boundary.” (Id. at 142.) The Town of Windsor
similarly opposed the Rezoning consistent with its previous opposition to the USR permit because
the proposed industrial use of the Property is “an intensive industrial use [is] unsuited for the nature
of this corridor, and its impacts likely cannot be fully mitigated.” (Id. at 143-46.) The Town of
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Milliken and the City of Greeley both raised similar concerns that the proposed industrial Rezoning
would be incompatible in light of the existing surrounding residential and agricultural uses. (Id.
at 139, 147-49.)
The County also solicited and received referral comments from two ditch companies that
operate in the vicinity of the Property. Both the Hill and Brush Irrigation Company and the
Reorganized Farmers Ditch Company (which owns and operates ditches that are directly adjacent
to the Property) submitted comments in opposition to the proposed Rezoning in part because of
the fact that any industrial runoff from the Property will run into their ditches, further
demonstrating that such industrial uses are incompatible with the ditch companies’ existing
surrounding use as well as the existing surrounding agricultural uses that they serve. (Id. at
132-138.)
The County’s Planning Department staff recommended that the Rezoning be approved in
a report dated April 16, 2020. (Id. at 46-57.) The staff report acknowledged the incompatibility
between the proposed Rezoning and the existing surrounded uses but nevertheless discounted this
incompatibility in light of staff’s determination that the Indianhead Division (which the report
notes was approved in 1972) is “predestined to be surrounded by incompatibility” apparently in
light of surrounding infrastructure. (Id. at 51.) Staff further explained: “It is likely that the
Indianhead Subdivision may be eventually surrounded by non-residential uses, so rather than
prohibiting commercial or industrial development in this area, the Planning Department and the
applicant have sought to mitigate the effects of development on this neighborhood and the other
surrounding properties, as evidenced through the many mitigation tools in use on site including
earthen berms, landscaping, building designed to look agricultural, and technological
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advancements in the operation itself.” (Id. at 52.) Accordingly, Staff determined that this
otherwise incompatible rezoning was nevertheless compatible in light of “mitigation methods
already incorporated into the site.” (Id.)
The Planning Commission held an all-day hearing on the Rezoning request on June 16,
2020, consistent with the requirements of W.C.C. § 23-2-30. (AR at 32-42.) The Planning
Commission split on a four-to-four vote as to whether to recommend approval or denial of the
Rezoning. (Id. at 31.)
Thereafter, the BOCC held an all-day hearing on the Rezoning request on July 22, 2020
(the “BOCC Hearing”). (Id. at 13-26.) At the outset of the BOCC Hearing, Commissioner Moreno
and Commissioner Freeman refused to recuse themselves despite the conflict of interest raised by
the Plaintiffs due to their previous alliance with Gerrard and Rock & Rail’s parent company in
favor of the Highway 34 Facility and their ongoing obligations under the Common Interest
Agreement. (Tr., pp. 2:21-3:17.) In refusing to recuse himself, Commissioner Freeman stated that
he would expressly adopt the reasoning that Commissioner Moreno expressed because “[i]t
doesn’t make sense to read it twice”—apparently referring to a written text of unknown origin that
Commissioner Moreno had just read into the record. (Id.) Neither of the Commissioners
specifically addressed their ongoing obligations to Gerrard and Rock & Rail’s parent company
under the Common Interest Agreement. Both Commissioners participated fully in the BOCC
Hearing including the BOCC’s deliberations and final vote. (Id. at 12.) The County Charter
provides that at least three Commissioners of the BOCC are required for a quorum sufficient for
the BOCC to transact business. Weld County Charter § 3-12.
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During the BOCC Hearing, neither Rock & Rail nor Planning Department staff presented
any evidence that any properties near the Property are zoned within the I-3 (Heavy Industrial) Zone
District or any of Weld County’s other, less intense industrial zone districts. Rock & Rail did,
however, present evidence from a “Noise Modeling Report” prepared by its sound engineer which
confirmed that if no sound mitigation measures are put into place, non-rail industrial operations
near the center of the Property will generate noise in excess of 75 decibels, which will result in
noise in excess of 55 decibels at surrounding residential properties. (AR at 1391; see also id. at
1130-77.) Thus, Rock & Rail confirmed that in the absence of mitigation, industrial uses at the
Property will violate the residential noise standard at the surrounding existing residential
properties. Similar to the staff report, Rock & Rail’s presentation stressed the fact that it believed
that it could achieve compatibility between heavy industrial uses and surrounding residential and
agricultural uses by employing “mitigation” at the Property. (See, e.g., id. at 1412.)
The BOCC ultimately approved the Rezoning by a vote of four-to-zero. In its final written
resolution (the “Resolution”) approved on September 14, 2020, the BOCC specifically found that
the Rezoning “will be compatible with surrounding land uses based upon existing and expected
future uses and zoning of surrounding properties, and on the mitigation measures required by the
[Rezoning].” (Id. at 4 (emphasis added).) In finding compatibility, the BOCC further noted that
“[t]he site is already partially developed with a fully constructed rail spur” (id.) and explained that
“[i]t is likely that the Indianhead Subdivision to the northeast may be eventually surrounded by
non-residential uses, so rather than prohibiting commercial or industrial development in this area,
the applicant utilized various mitigation tools on the site, including earthen berms, landscaping,
building designed to look agricultural, and technological advancements in the operation itself. The
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main operations of the site are buffered from Indianhead Subdivision using a landscaped berm.”
(Id. at 5.) This berm is shown in the following image taken from the Indianhead Subdivision
looking towards the Property and included in the administrative record:

(Id. at 491.)
The Resolution further notes that the “Conditions of Approval” included with the Rezoning
will “adequately address and mitigate any potential impacts.” (Id. at 5.) The Resolution does not
identify any authority within the Weld County Code for conditioning the approval of a rezoning
but nevertheless includes twenty different “notes” to be “delineated on the Change of Zone plat”
as “Conditions of Approval” (hereinafter, the “Conditions of Approval”) (Id. at 8-11.) These
Conditions of Approval include a statement that “[i]ndustrial development may require buffering
and screening from residential properties” and provide that if dust emissions create a nuisance, the
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County may request the submission of a “Fugitive Dust Control Plan.” (Id.) The Conditions of
Approval do not provide for any noise or pollution monitoring or limits, except to require that
operations at the Property must comply with all applicable rules and regulations. (Id.)
The Plaintiffs’ timely challenged the BOCC’s adoption of the Resolution pursuant to
C.R.C.P. 106 and now present this appeal to the Court.
STANDARD OF REVIEW
Government actions are reviewed pursuant to C.R.C.P. 106 for an abuse of discretion.
Gallegos v. Garcia, 155 P.3d 405 (Colo. App. 2006). A reviewing court may reverse the decision
of an administrative agency if the court finds that the agency acted arbitrarily or capriciously, made
a decision that is unsupported by the record, interpreted the law erroneously, or exceeded its
authority. C.R.S. § 24-4-106(7); Lawley v. Dep't of Higher Educ., 36 P.3d 1239 (Colo. 2001).
A government action taken in violation of applicable law constitutes a per se abuse of
discretion.

People v. Wadle, 97 P.3d 932, 936 (Colo. 2004). Further, a quasi-judicial

decisionmaker abuses its discretion when its decision is not reasonably supported by competent
evidence within the administrative record. Freedom Colo. Info., Inc. v. El Paso Cnty. Sheriff's
Dep't, 196 P.3d 892, 899-900 (Colo. 2008). “Lack of competent evidence occurs when the
administrative decision is so devoid of evidentiary support that it can only be explained as an
arbitrary and capricious exercise of authority.” Id. at 900.
Lastly, a quasi-judicial decision must provide for due process and adhere to fundamental
principles of fairness. See Churchill v. Univ. of Colo. at Boulder, 2012 CO 54; Canyon Area
Residents for the Environment v. Bd. of Cnty. Comm’rs, 172 P.3d 905, 908 (Colo. App. 2006). As
such, a quasi-judicial hearing “must be conducted in an atmosphere evidencing fairness in the
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adjudication of matters before the Board.” Sclavenitis v. City of Cherry Hills Vill. Bd. of
Adjustment & Appeals, 751 P.2d 661, 663 (Colo. App. 1988). While quasi-judicial proceedings
are presumed to be conducted with honesty and integrity, this presumption may be "overcome by
a showing that the decision-maker has a conflict of interest." Meyerstein v. City of Aspen, 282
P.3d 456, 467-68 (Colo. App. 2011).
ARGUMENT
I.

The Rezoning has Created An Island of Heavy Industrial Zoning in Violation of
Colorado’s Prohibition on Spot Zoning.
The undisputed evidence in the record confirms that the Property is completely surrounded

by properties that are zoned in Weld County’s A (Agricultural) Zone District. (AR at 690.) There
is no evidence that any of the surrounding or neighboring properties have been zoned within the
I-3 (Heavy Industrial) Zone District or either of Weld County’s other, less intense industrial zone
districts. There are no lesser-intensity buffer or transition zones between this new island of heavy
industrial use and the surrounding A (Agricultural) Zone District properties which were previously
developed as farmsteads, a pastoral-themed wedding and event facility, and an “urban-scale”
residential subdivision. Accordingly, by approving the Rezoning, the BOCC has created an island
of heavy industrial property for the sole purpose of relieving one land owner from the limits of the
A (Agricultural) Zone District to the detriment of the surrounding agricultural and residential
property owners who have invested in their properties in reliance on Weld County’s prior zoning
of this entire area for agricultural use.
Colorado law expressly forbids the reclassification of a single parcel of land for the benefit
of the property’s owner when it is to the detriment of surrounding landowners and a uniform and
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comprehensive scheme of land use planning. Clark v. City Boulder, 362 P.2d 160, 162 (Colo.
1961). Colorado’s prohibition on spot zoning is rooted in the fundamental tenet that “unless a
zoning line is drawn somewhere there can be no zoning at all.” Id. In order to protect neighboring
landowners and to ensure the stability and predictability of a holistic scheme of land use planning,
an allegation of spot zoning examines “whether the change in question was made with the purpose
of furthering a comprehensive zoning plan or [was] designed merely to relieve a particular property
from the restrictions of the zoning regulations.” Id. Consequently, Colorado law prohibits
unlawful spot zoning that “creates a small island of property with restrictions on its use different
from those imposed on surrounding property.” Whitelaw v. Denver City Council, 2017 COA 47,
¶ 63 (quoting Little v. Winborn, 518 N.W.2d 384, 387 (Iowa 1994)). A claim of illegal spot zoning
is properly resolved under C.R.C.P. 106. Id., ¶¶ 7, 62.
In Whitelaw, the Colorado Court of Appeals upheld a rezoning from a low-density
residential zone to a higher-density residential zone because the property was surrounded by
residential zones allowing for different types of density and the rezoning created a “buffer” zone
between existing multifamily residential developments and a neighborhood of single-family
homes. Id., ¶¶ 64-66. This stands in sharp contrast to the Rezoning challenged here, where the
BOCC has rezoned the Property for heavy industrial uses immediately adjacent to the surrounding
agricultural zone without making any effort to step down the intensity of allowable uses to create
a buffer between obviously incompatible uses. Cf. 3 Rathkopf's The Law of Zoning and Planning
§ 41:4 (4th ed.) (“[C]ourts have upheld rezonings which extend the boundaries of an adjacent, less
restricted zone or provide a buffer zone between contrasting use districts. Such amendments are
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generally sustained even if the parcel owner profits, so long as the primary benefit redounds to the
public.”).
Here, the Rezoning falls squarely within the prohibition on spot zoning as articulated in
Clark v. Boulder. In that case, the Colorado Supreme Court rejected an attempt to rezone property
from residential to commercial to permit the operation of a gas station adjacent to another business
park, which also contained a gas station. 362 P.2d at 161, 163. In reversing the rezoning from
residential to commercial, the Colorado Supreme Court refused to consider the fact that “the
property may not be used as profitably for residential purposes as for commercial use” and instead
focused on the neighbors’ “right to rely on existing zoning regulations where there has been no
material change in the character of the neighborhood which may require re-zoning in the public
interest.” Id. at 162. The Court further confirmed that such a change in the permissible land use
would only be legitimate:
[I]f the character and use of a district or the surrounding territory
have become so changed since the original [zoning designation] was
enacted that the public health, morals, safety and welfare would be
promoted if a change were made in the boundaries or in the
regulations prescribed for certain districts; but mere economic gain
to the owner of a comparatively small area is not a sufficient cause
to involve an exercise of this amending power for the benefit of such
owner.
Id. (quoting Leahy v. Inspector of Bldgs., 31 N.E.2d 436, 439 (Mass. 1941)). The Clark Court
reversed the rezoning from residential to commercial use on the grounds that “there is no indication
that the [decision] was intended to further the comprehensive general plan” and instead “has all
the earmarks of a special act enabling the [applicant] to build” an incompatible land use. Id. at
161; see also Holly Development, Inc. v. Bd. of Cnty. Comm’rs, 342 P.2d 1032, 1039 (Colo. 1959)
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(reversing a rezoning which “failed to take into consideration the need for reasonable stability in
zoning regulations”).
To the extent that Defendants may try to argue that the Rezoning is consistent with Weld
County’s comprehensive plan, this argument is wholly unsupported by the record. While Chapter
22 of the Weld County Code does set forth certain “goals” regarding where the County might
generally try to locate certain types of uses, these aspirational platitudes 7 do not amount to a
comprehensive plan to locate heavy industrial uses at the Property. Accordingly, this case stands
in stark contrast to King’s Mill Homeowners Association, Inc. v. City of Westminster, 557 P.2d
1186 (Colo. 1976). In that case, the Colorado Supreme Court rejected a claim of spot zoning
because the record included evidence that the government’s master plan indicated that the subject
property was intended to be zoned commercial. Id. at 1190. The Court expressly found that this
reference in the master plan to that specific property combined with evidence that there “had been
substantial changes in the character of the neighborhood to support the rezoning” confirmed that
the rezoning was a valid use of the government’s land use authority. Id. Here, there is no evidence
that Weld County’s comprehensive plan had previously indicated that the Property might one day

7

Chapter 22 of the Weld County Code includes similar goals regarding the types of locations
where the County should preserve existing farmland or to otherwise promote residential or lower
intensity commercial uses. See W.C.C. § 22-2-20, § 22-2-100, § 22-2-120. As might be
reasonably expected given the obvious conflict between these land uses, many of these aspirational
goals speak past one another and some are in direct conflict. Consequently, some subset of these
goals could be used to justify any land use decision. If the BOCC can simply ignore Colorado’s
prohibition on spot zoning by cherry picking the aspirational goals that seem to support a land use
decision, then the BOCC would have limitless discretion to rezone any property that it chooses.
That is not the standard under Colorado law.
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be a suitable location for converting farmland to the heaviest industrial uses allowed within the
County.
Similarly, any claim that the Property was destined to be zoned for industrial use in light
of surrounding infrastructure is fatally undermined by the fact that the Property was originally
zoned within the A (Agricultural) Zone District—just like all of its neighboring properties. Years
ago, before any of the subsequent development in the area, Weld County could have elected to
place this entire area within the I-3 (Heavy Industrial) Zone District. Because Weld County chose
not to do so, the Plaintiffs and other neighboring landowners have invested in their properties
consistent with their “right to rely on existing zoning regulations.” Clark, 362 P.2d at 162.
Just as in Clark v. Boulder, this Rezoning has “all the earmarks of a special act enabling”
Rock & Rail to continue operating its otherwise unlawful industrial land use. Rock & Rail has not
made any showing that the area surrounding the Property has significantly changed since the
Property was first zoned within the A (Agricultural) Zone District. Indeed, all of the surrounding
properties still remain in the A (Agricultural) Zone District. The only thing that has changed is
that the Colorado Court of Appeals reversed the USR that Rock & Rail’s parent company obtained
and relied upon (at its own risk while an appeal was ongoing) to construct the Highway 34 Facility.
Cf. § 1C Colo. Prac., Methods Of Practice § 54:25 (7th ed.) (“Evidence and argument that the
rezoning will permit a more profitable use of the property is insufficient to support a rezoning.”).
Accordingly, Rock & Rail (as a wholly owned subsidiary of Martin Marietta) necessarily requested
the Rezoning solely for its own narrow economic benefit.
The BOCC approved this request, but in doing so, it created an island of property zoned
for the heaviest possible industrial uses that is completely surrounded by properties that remain in
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the A (Agricultural) Zone District. The BOCC exceeded its lawful jurisdiction and thereby abused
its discretion in approving this illegal spot zoning. The Rezoning must be reversed.
II.

The Undisputed Evidence Confirms that the Rezoning, Which Allows for Uses Up to
the Industrial Noise Limit, Is Per Se Incompatible with Existing Surrounding
Residential Uses.
Now that the Property has been rezoned within Weld County’s I-3 (Heavy Industrial) Zone

District, the Weld County Code provides that any portion of the Property can be used to generate
noise up to the noise limit for industrial zones. The Weld County noise limit for industrial areas
sets the maximum allowable noise limit at 80 decibels during the day and 75 decibels at night.
W.C.C. § 14-9-40. This is an order of magnitude higher than the noise limit applicable to
residential and commercial properties, see id., and permits constant industrial noise akin to the
noise generated by shouting, a vacuum cleaner, or a garbage disposal. (AR at 1132.)
The fact that the Property may now be used to generate industrial noise far in excess of the
residential noise limit is incontrovertible proof that the Rezoning is not compatible with existing
surrounding residential uses based on the BOCC’s previous interpretation and application of
“compatibility” with respect to the Property. Specifically, as explained by the Court of Appeals
in its Opinion reversing the BOCC’s approval of the USR permit for the Property, the BOCC itself
determined that a use at the Property could only be “compatible” with existing surrounding uses if
there was evidence that the proposed use could comply with the residential noise standard at the
property line of all adjacent residential lots. (AR at 395, 398.) The requirement that a land use
change be shown to be “compatible” with existing surrounding uses is the same for both a rezoning
and a use by special review approval.

Compare W.C.C. § 23-2-40.B(2) with W.C.C.

§ 23-2-230.B(3).
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The Rezoning was a land use decision by the BOCC which involved the same Property, all
of the same parties,8 and—with respect to this element of compatibility—the same legal standard
under the Weld County Code. As such, issue preclusion can and should attach with respect to the
BOCC’s earlier decision as to what must be shown to demonstrate compatibility between potential
industrial uses at the Property and the existing surrounding residences. See Reynolds v. Cotten,
2012 CO 27, ¶ 9 (explaining that the doctrine of issue preclusion bars re-litigating an issue if
“(1) the issue sought to be precluded is identical to an issue actually and necessarily determined in
the prior proceeding; (2) the party against whom estoppel is asserted has been a party to or is in
privity with a party to the prior proceeding; (3) there is a final judgment on the merits in the prior
proceeding; and (4) the party against whom the doctrine is asserted had a full and fair opportunity
to litigate the issue in the prior proceeding”).
Despite the BOCC’s earlier resolution of the issue of compatibility in connection with the
USR permit (as confirmed by the Court of Appeals), the BOCC nevertheless found that the
Rezoning was compatible with existing surrounding while flatly ignoring the much higher
industrial noise limit that now applies to the Property.

This is the exact opposite of the

interpretation and application of the very same compatibility requirement that the BOCC applied
with respect to the USR permit and which ultimately served as the basis for the Court of Appeals’
decision overturning the USR permit. Despite the fact that the Plaintiffs raised this issue before
the BOCC (AR at 388-89), the BOCC refused to explain this inconsistency and ignored the issue

8

Although Rock & Rail was not a party to the proceedings related to the USR permit because the
Property had not yet been conveyed to it by its parent company, Martin Marietta, Rock & Rail is
necessarily in privity with Martin Marietta both as a wholly owned subsidiary and by its
subsequent ownership of the Property.
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altogether in approving the Rezoning.

Accordingly, the BOCC’s obviously inconsistent

interpretation and uneven application of the compatibility requirement with respect to the
Rezoning was both arbitrary and capricious.
Rock & Rail itself presented evidence at the BOCC Hearing demonstrating that the
industrial noise that can now be generated at the Property post-rezoning will necessarily violate
the residential noise limit at adjacent residential property lines such that the Rezoning cannot
possibly be compatible with existing surrounding residential uses under the standard of
compatibility that the BOCC previously set for this Property. The “Noise Modeling Report” that
Rock & Rail submitted as part of the administrative record shows that if an industrial user of the
Property generates industrial noise at levels approaching the industrial noise limit (80 decibels)
from a location near the center of the Property, this will result in noise within the Indianhead
Subdivision in excess of the 55-decibel residential noise limit. 9 (AR at 1146.) Of course, now that
the Rezoning has been approved, there is nothing that would prevent the owner of the Property (or
a subsequent owner in the future) from engaging in industrial uses and generating noise up to the
industrial noise limit in the area of the Property that is immediately adjacent to neighboring

9

While this report also includes modeling that claims that “acoustical mitigation” could be used
to dampen the industrial noise generated at the Property (AR at 1147), any such mitigation is not
required within the I-3 (Heavy Industrial) Zone District and there is nothing within the context of
the Rezoning that would prevent an industrial user from generating industrial noise at the Property
without any mitigation now that it has been rezoned. Moreover, this modeling only considers
industrial noise that is generated near the center of the Property. Because the Rezoning has rezoned
the entire Property for industrial use, there is nothing within the context of the Rezoning that would
prevent an industrial user from generating industrial noise at an area of the Property that is
immediately adjacent to neighboring residences. “Acoustical mitigation” of such noise at such a
location may well be impossible to bring the noise down to the residential noise limit at adjacent
residential properties—Rock & Rail’s “Noise Modeling Report” does not address this issue and
there is no evidence one way or another in the record.
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residences such that the noises experienced at those residences would be well in excess of the
residential noise limit.
As the Colorado Court of Appeals previously confirmed, the BOCC has itself determined
that any land use at the Property could only be compatible with existing surrounding uses if the
noise generated at the Property did not exceed the residential noise standard at all adjacent
residential property lines. But because the Rezoning will allow for industrial uses and the
generation of industrial noise up to the significantly higher industrial noise limit at areas of the
Property that are immediately adjacent to neighboring residences, the Rezoning creates a
necessarily incompatible land use with the existing surrounding uses. Accordingly, the BOCC
abused its discretion in finding compatibility, and the Rezoning must be reversed.
III.

The BOCC Abused Its Discretion in Finding Compatibility Based Upon
Impermissible Factors Including Expected Future Surrounding Uses, the Existing
Use of the Property, and Conditions of Approval.
Unlike policymakers or legislators, quasi-judicial decisionmakers are required to base their

decisions on the pertinent approval criteria and evidence in the administrative record. See Snyder
v. City of Lakewood, 542 P.2d 371, 374 (Colo. 1975) overruled on other grounds by Margolis, 638
P.2d. 297 (explaining that quasi-judicial decision-making involves having the body “make a
determination by applying the facts of a specific case to certain criteria established by law.”). As
relevant here, the Weld County Code provides that a rezoning request may only be approved if the
applicant meets its burden of proof to demonstrate “[t]hat the USES which would be allowed on
the subject property by granting the Change of Zone will be compatible with the surrounding land
uses.” Id. § 23-2-40.B.2. In finding that this Rezoning was compatible with the existing
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surrounding uses, however, the BOCC relied upon factors that run far afield of this relatively
simple compatibility requirement. (See AR at 4-6.)
First, as seen in the Resolution, the BOCC found compatibility based in part on the
“expected future uses and zoning of surrounding properties.” (Id. at 4.) In particular, the BOCC
expressed its belief that the “Indianhead Subdivision to the northeast of the site may be eventually
surrounded by non-residential uses” such that the BOCC should not “prohibit[ ] commercial or
industrial development in this area.” (Id. at 5.) This focus on compatibility with potential future
uses is both completely speculative and contrary to the plain meaning of W.C.C. § 23-2-40.B.2,
which was expressly acknowledged as such by one of the BOCC’s Commissioners and Planning
Department Staff at the BOCC Hearing. (Tr., p. 27:9-22.) W.C.C. § 23-2-40.B.2 does not make
any references to future or potential land uses. Rather, it necessarily directs the BOCC to consider
the “surrounding land uses” that exist at the time of a rezoning application.
Conversely, there is no basis within W.C.C. § 23-2-40.B.2 for the BOCC to find that the
rezoning will be compatible with “surrounding land uses” based upon the narrow conditions that
exist at the property that is to be rezoned at the time of the rezoning. Instead, W.C.C. § 23-2-40.B.2
expressly instructs the BOCC to consider “the USES which would be allowed on the subject
property by granting the Change of Zone” in making this compatibility determination. As shown
in the Resolution, the BOCC did the opposite and based its compatibility determination upon the
current use of the Property itself (not surrounding properties) and the purported “mitigation tools”
that have been put in place as part of the Highway 34 Facility. (AR at 5.) The BOCC’s reliance
on the existing use of the Property fundamentally misunderstands both the approval requirement
and the permanent effect of a rezoning. W.C.C. § 23-2-40.B.2 provides that before the BOCC can
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approve a rezoning, the applicant must demonstrate that all potential uses that would be permitted
within the rezoned property will be compatible with existing surrounding uses. This is because
the very nature of a rezoning is to permanently alter the land use regulation at a rezoned property
and allow for any number of new and more intensive land uses as a matter of right. Accordingly,
before the BOCC approved the Rezoning, it was required to consider whether all of the allowable
uses under the I-3 (Heavy Industrial) Zone District could be compatible with the existing
surrounding homes, farms, and pastoral-themed wedding and event facility. Instead, the BOCC
improperly narrowed its inquiry to merely consider whether there is any evidence that Rock &
Rail’s existing operation is compatible with itself and speculative potential uses that could arise in
the surrounding area in the future—all while ignoring Rock & Rail’s commitment to immediately
expand its industrial operations at the Property to include industrial asphalt production. (AR at
1413.)
The Resolution finally claims that the Rezoning is compatible with existing surrounding
uses because “[t]he Conditions of Approval to both this Change of Zone and any future Site Plan
Reviews will adequately address and mitigate potential impacts.” (Id. at 5.) The BOCC’s reliance
on the purported Conditions of Approval that it attempted to attach to the Rezoning again appears
to fundamentally misunderstand the nature of a rezoning, which is a blunt instrument that is
intended to reclassify a property from one zone designation to another and is not intended to create
a unique set of land use regulations for every property that is rezoned. Indeed, if a unique set of
rules is needed to ensure that the Rezoning is compatible with the existing surrounding uses then
this is a testament to the fact that a property zoned as I-3 (Heavy Industrial) does not belong in this
location.
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Nowhere in Weld County’s rezoning ordinance is there any contemplation that a rezoning
might be conditioned upon certain design or operations standards that might serve to limit the
approved uses post-rezoning. See W.C.C. § 23-2-10, et seq.; cf. W.C.C. § 23-2-230.C (providing
that conditions of approval may be included as part of a USR permit “[w]here reasonable methods
or techniques are available to mitigate any negative impacts which could be generated by the
proposed USE upon the surrounding area”). The only reference to “Conditions of Approval”
within the Weld County Code’s rezoning ordinance relates to the “other documentation required
as Conditions of Approval” that must be submitted when an approved rezoning is finalized.
W.C.C. § 23-2-50.F. Nothing in W.C.C. § 23-2-40 suggests that the BOCC can approve a rezoning
with special ad hoc conditions of approval that the BOCC deems necessary to a finding that the
uses permitted as a result of the rezoning will be compatible with existing surrounding uses.
Once these impermissible justifications are stripped away from the Resolution, the
Resolution does not cite to any competent evidence that might support a finding that the Rezoning
is compatible with the existing surrounding residential and agricultural uses. See Sundance Hills
Homeowners Assoc. v. Bd. of County Comm'rs, 534 P.3d 1212, 1216 (Colo. 1975) (suggesting that
a heightened evidentiary standard may apply where a land use determination fails to make detailed
factual findings underlying an ultimate decision). In order to approve the Rezoning, the applicants
had the burden of proof to demonstrate that all of the possible heavy industrial uses that will not
be allowed as a matter of right following the rezoning of the Property to the I-3 (Heavy Industrial)
Zone District will be compatible with the existing surrounding uses, including the residential
subdivision, surrounding farms and farmsteads, the adjacent and nearby farmer’s ditches, and a
pastoral-themed wedding and event center. In the absence of any buffering properties that might
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be used to step down the intensity of land uses through gradual changes in zoning, it is simply
impossible to say that the uses allowed within the I-3 (Heavy Industrial) Zone District are
compatible with these existing, adjacent land uses.
The BOCC exceeded its lawful authority and abused its discretion by ignoring this reality
and instead looking to other factors which are irrelevant under the approval requirement set forth
in W.C.C. § 23-2-40.B.2. Accordingly, the Rezoning must be reversed.
IV.

The BOCC Approved the Rezoning in Violation of the Plaintiffs’ Rights to Due
Process of Law By Refusing to Mandate the Recusal of Two Conflicted
Commissioners.
It is well established under Colorado law that a local government's particularized land use

determination is quasi-judicial in nature. Margolis, 638 P.2d 297 at 304-05. “A governmental
body or officer acting in a quasi-judicial capacity abuses its discretion when it fails to afford
procedural due process to affected individuals.” Copley v. Robinson, 224 P.3d 431, 435 (Colo.
App. 2009); see also Tepley v. Pub. Employees Retirement Ass’n, 955 P.2d 573, 578 (Colo. App.
1997). Consequently, a quasi-judicial hearing must be conducted in an atmosphere evidencing
fairness in the adjudication, Canyon Area Residents for the Env't, 172 P.3d at 908, and a denial of
due process by a government in its quasi-judicial functions may serve as the basis for reversing a
decision under C.R.C.P. 106(a)(4). Tepley, 955 P.2d at 578.
When a government decision is quasi-judicial in nature, government “officials should be
treated as the equivalent of judges.” Wells v. Del Norte Sch. Dist., 753 P.2d 770, 772 (Colo. App.
1987); see also City of Manassa v. Ruff, 235 P.3d 1051, 1056 (Colo. 2010) (“The due process
requirement of neutrality in adjudicative proceedings entitles a person to an impartial and
disinterested decision-maker.”).

Accordingly, an adjudicatory hearing may be unlawfully
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compromised whenever there exists “a personal, financial, or official stake in the decision
evidencing a conflict of interest on the part of a decision maker.” Mountain States Tel. & Tel. Co.
v. Pub. Util. Comm'n, 763 P.2d 1020, 1028 (Colo. 1988).
Although Colorado law presumes that quasi-judicial hearings are conducted with
impartiality, Soon Yee Scott v. City of Englewood, 672 P.2d 225, 227 (Colo. App. 1983), this
presumption may be overcome by evidence of actual bias, prejudgment, or conflict of interest that
results in impropriety or even the appearance of impropriety. Wells, 753 P.2d at 773 (quoting and
applying former Canon 2 of the Colorado Code of Judicial Conduct10 to a quasi-judicial
proceeding). “Even though the judge or board member may be convinced of his or her own
impartiality, it is the duty of the tribunal to eliminate all possible reasonable doubt that a trial or
hearing by a fair and impartial council may have been denied.” Venard v. Dept. of Corrections,
72 P.3d 446, 449 (Colo. App. 2003) (quoting and applying former Canon 3(C)(1) of the Colorado
Code of Judicial Conduct11 to a quasi-judicial proceeding). Ultimately, “justice must satisfy the
appearance of justice.” Offut v. U.S., 348 U.S. 11, 14 (1954).
In determining whether a conflict of interest exists based upon impropriety or the
appearance of impropriety, the Colorado Supreme Court has adopted the test articulated by the

10

The quoted language cited in Wells, 753 P.2d at 773, is now included in Canon 1 of the Colorado
Code of Judicial Conduct, which provides that “[a] judge shall uphold and promote independence,
integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of
impropriety.”
11

The quoted language cited in Venard, 72 P.3d at 449, is now included in Rule 2.11 of the
Colorado Code of Judicial Conduct, which provides that “[a] judge shall immediately disqualify
himself or herself in any proceeding in which the judge’s impartiality might reasonably be
questioned . . . .”
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United States Supreme Court in Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009): “The
ultimate due process question is whether, under a realistic appraisal of psychological tendencies
and human weakness, the interest poses such a risk of actual bias or prejudgment that the practice
must be forbidden if the guarantee of due process is to be adequately implemented.” City of
Manassa, 235 P.3d at 1057 (quoting Caperton, 556 U.S. at 883-84).

Accordingly, the

determination as to what constitutes an impermissible conflict of interest or even the appearance
of such conflict ultimately requires that an objective standard be applied to the particular facts of
the case. Id. at 1055. Moreover, a reviewing court must apply a de novo standard of review with
no deference to the underlying decision on recusal. People v. Julien, 47 P.3d 1194, 1197 (Colo.
2002); see also People v. Burlingame, 2019 COA 17, ¶ 11 (“We review due process violations de
novo.”).
Here, the BOCC entered into a Common Interest Agreement with Gerrard and Rock &
Rail’s parent company (and predecessor-in-interest to the Property) in connection with the parties’
joint efforts to defend against the Plaintiffs’ earlier challenge to the Highway 34 Facility. (AR at
411-22.) The BOCC and its Commissioners expressly entered into this agreement in light of the
“shared common legal interests” that they maintained with Gerrard and Martin Marietta. (Id.)
Among other things, the Common Interest Agreement provides that the BOCC, Gerrard, Martin
Marietta, and all of their attorneys would share “privileged communications, documents, legal
strategies and theories, work product, confidences and other information for the purpose of
advancing the Parties’ common interests.” (Id.) The Common Interest Agreement further provides
that the confidentiality of any information shared between the parties survives the agreement
irrespective “of whether an adversity of interests between the Parties may subsequently be
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discerned or developed, or whether this Agreement is terminated or otherwise becomes
inapplicable.” (Id. at 413.) At the time that the BOCC entered into the Common Interest
Agreement, both Commissioner Moreno and Commissioner Freeman were part of the BOCC and
thus parties to the Common Interest Agreement. (Tr., pp. 2:21-3:17; see also AR at 390.)
The Plaintiffs timely raised their concerns about the likelihood that several of the BOCC’s
Commissioners were conflicted from participating in any decision on the Rezoning in light of the
Common Interest Agreement. (AR at 387-89.) The Plaintiffs specifically asked for any conflicted
Commissioners to recuse themselves from the BOCC Hearing or, at a minimum, to affirmatively
disclose all actual or potential conflicts of interest with respect to the Rezoning. (Id. at 389.) The
County did not respond to this request and to date has never disclosed what confidential
information was shared or discussed between the parties to the Common Interest Agreement.
Instead, at the outset of the BOCC Hearing, Commissioner Moreno and Commissioner
Freeman claimed that they did not believe that they were conflicted from participating in the
BOCC Hearing solely by virtue of having been named as defendant in the previous C.R.C.P. 106
appeal. (Tr., pp. 2:21-3:17.) In making these findings, neither Commissioner acknowledged the
existence of the Common Interest Agreement or otherwise explained the potential impact of their
ongoing contractual obligations to Gerrard and Rock & Rail’s parent company. (See id.)
Fundamental fairness and due process of law required the recusal of both Commissioner
Moreno and Commissioner Freeman. The BOCC has never accounted for what non-public
information regarding the Highway 34 Facility these Commissioners may have obtained under the
Common Interest Agreement.

The Common Interest Agreement itself provides that these

Commissioners continue to owe Gerrard and Martin Marietta contractual duties to this very day to
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keep this information secret. Moreover, the Common Interest Agreement is a testament to the fact
that these Commissioners joined with Gerrard and Martin Marietta in a years-long fight against
these very same Plaintiffs to preserve their ability to operate a heavy industrial facility at the
Property. The Rezoning is merely the Defendants’ latest concerted volley in support of their
“shared common legal interests.” “[U]nder a realistic appraisal of psychological tendencies and
human weakness,” the BOCC cannot reasonably claim that these Commissioners were without
any “risk of actual bias or prejudgment,” City of Manassa, 235 P.3d at 1057 (quoting Caperton,
556 U.S. at 883-84), in reviewing a rezoning request that was needed to legalize Rock & Rail’s
otherwise illegal industrial operation.
Commissioner Freeman and Commissioner Moreno’s refusal to recuse themselves resulted
in both actual impropriety and an unquestionable appearance of impropriety that violated the
Plaintiffs’ rights to due process. Their participation in the BOCC Hearing had an unknowable
influence on the other Commissioners and thus irrevocably tainted that proceeding such that the
BOCC’s approval of the Rezoning must be reversed.

Alternatively, the votes of these

Commissioners must be nullified such that the BOCC failed to muster the necessary quorum
required to take formal action with respect to the Rezoning. Weld County Charter § 3-12.
Due process is fundamental to the rule of law as it “preserves both the appearance and
reality of fairness, generating the feeling, so important to a popular government, that justice has
been done by ensuring that no person will be deprived of his interests in the absence of a
proceeding in which he may present his case with assurance that the arbiter is not predisposed to
find against him.” Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980) (internal quotation
omitted)). Here, the BOCC failed to provide for a fair process—in both appearance and actuality.
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The BOCC deprived the Plaintiffs (and all opponents of the Rezoning) of their rights to due process
of law, and the Rezoning must be reversed.
CONCLUSION
For the reasons set forth above, Plaintiffs respectfully request that this Court reverse the
BOCC’s approval of the Rezoning and provide such other and further relief as the Court deems
just and proper.
Respectfully submitted this 18th day of January, 2021.
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